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UNITED STATES DISTRICT COURT
DISTRICT QF NEW HAMPSHIRE

Derry Taxpayers Association
V. . Civil No. 94-85-JD
Derry Cooperative School District

REPORT AND RECOMMENDATION

Before the court. is plaintiff’s verified rét;on for an,
ex parte temporary restraining order to prevent distribution of
the Derxy Cooperative School District’s Annual Report. In its
motion, the Derry Taxpayers Association asks the cour: to issue

an order prohibiting further distribution of the Derry Coopera-

. tive, School District’s Annual Report so long gE 1k conta*ns (1) a

’

statement by Superintendent of Schools David Brown advocat*ru the
passage of House Bill 1280 which prohibits the use of property

tax tq fund edﬁgation, and (2) a statement by School Board

Chairman Barbara A. Yelland that, "[r)ecently . . . an article - .
appeared in the Boston Glokbe that seemed to address Derry’s

issues clearly and concisely. The following erticle has been

. : e N
reprinted wilth permission from the Boston Globe and Andrew <;¢%§£:§EP

Merton."” Report of School Board Chairman attached to Complaint

as Appendix A. Attached %o this statement is a reprint of a

detailed article written by Andrew Merton titled "Derry taxpayers

vs. Derry children," publlshed in the Bosten GTobe on February G

1934. In the alternatmva, the plaintiff asks bha_ the cour*
allow for public distribution of two newspaper editorials
presenting an bpposing view.

* The Annual Report is presently being provided to citizens of

Derry in anticipation of the annual school dis4rici meeting



scheduled for March 5, 1994. The plaintiff alleges that the

Derry Cooperatlve School Dlstrlct's Annual Report is published
e e A BE—_ :
using public monies. Discussed in the Beston Globe article are

[MEEEEEES

"the opposing views on the issue of educational funding taken by
the plaintiff, Derry Taxpayers Association, and its attorﬁey,
Charles G. Dpug;as,‘III. The article goes on to promote
attendance at the upcomiﬁg school board annual meeting and
advocates passage of House Bill 1260 prohibiting uvse ‘of a

property tax to fund education.

Plaintiff prays for the relief beipgwsought by arguing that

lts constltutlonal rights are being v107ated bv the d‘sthlbut¢on

—— —_—

of materials taking a position on 2 heated pol;tlcal lssue at the
r‘—————‘ ===

expense of public funds.- The Derry Texpayers Association asks
that thé court either enjoin the further distribution bf the
material or allow for distribution of a February 23, 1994, Derry
ews editorial'titled "abuse of Power" and a febrﬁary 24, 1994,

Manchester Unlon TLeader editorial titled "Educating the

Educators,” each onD051ng the posxt on taken ky the defencant.
Under Fed. R. civ. P 65(a), the court may accept as true
facts of an ex parte verified compliant and issue a temporary
restraining order where irreparable injufy is imminent. The
ctandard to be applied by the court in considering a request for
injunctive relief is well settled in the First Circuit. The
court must f£ind that (1) the plaintiff exhibits a likelihcod of
success on the merlts, (2) the plaintiff will suffer irreparable

harm if the injunction is not granted; (3) the injuxy to the



lal

TEIRELEF iﬁ'?&&?;ﬁg ENe Injunction ovtweighs tha inmsusy to tne
defendant; a2nd (4) the public interest will not be adversely

affected by granting the injunction. Planned Parenthood Leacue

of Mass. v. Bellotti, 641 F.2d 1006, 1009 (lst Cir. 1983)

{quoting Women‘’s Community ¥ealth Ctr., Tnc. v. Cohen, 477 F.

+

Supp. 542, 544 (D. Me. 1979); Aoude v. Mobil 03l Corv., 862 F.2d4

890 (1lst Cir. 1988).

Based on the facts in the verified complaint, the plaintiff
has'demonstfatéd a likelikood of success on the ﬁerits.? The use
of public funds by individuals in governmental pos*tlors oF
authority to advocate a position taken on a political or
leéislative issue, Qithout providing a similar opportunity to
rpartiles supporting the oprosing pesition, presents a gquestion of
constitutional dimensions. This 1s especially trus in the

instant case where the material distributed names the plaintiff
and its attorney and expressly disagrees with the position they

support. There is authority to suggest that such deprivation is

a constitutional wviolation. See Bypum V. Schiro, 219 F. Supp.
204 (F.D. La. 1963), affrd 375 U.S. 395 (1964) (city violated

First Amendment by denying usa of public building to group with

views inconsistent with city policy); Smith v. Dorsev, 59¢ So.24
529 (Miss. 1992) (dissenters should be provided witﬁ means to
present their position to community). The urndersigned deems the
poﬁential constitutional wviolation presented in this case

sufficient to establish a likelihood of success on the merits.



Next, £he undersigned finds that if a constitutional
violation does in fact exist, then irreparable haxm will

necessarily result if the injunctior is not granted. Seeg

T awrence U. Bicent. Com’n v. City of Aopelton, Wis., 409 7. Supp.
1319, 1327 ( E.D- Wisc. 1976) (infringement ol rirst Amendment

per se irreparable injury). The facts of this case alone

establish irreparable injury considering the fact that including -

the Boston Gloke article in the Annual Report presents an

td

appearance of governrental support for the individual positions
taken and presented by the Superintendent and Chairman of the
School Board.

Next, the undersigned £finds that the.injury.to the plaintiff
in denying the injunction would outweigh any injury suffered by
the defendant. The bu;den sustained by the taxpayer group
through the potential depriva;ion of a constituticonal right
clearly ouéweighs the burden; if @y, the schaol'distriCt-may
suffer if relief is provided.

Finally,“the undersigned finds that the public interest will
not be adversely affected by the granting o= relisf, ‘BUL FTECher
will be protected and furthered by the relief +the court intends
to provide.

Tt is recommended that the motion (document no. 2) be
granted. After carefully weighing the factors to be eppsidersd
in deciding whether a temporary restraining order is appropriate
in this case, it is recommended that the Derry Taxpayers

Association be granted alternative relief. The undersigned

2



ot \_;‘i‘:.;:"' . - 3 o )
1bel:.evlas lt is in the lnterest of justlce, and the citizens of

i

'vnerry, that the plaintiff be allowed to distribute the abecve-
1994

fréferenced 6p?osing editorial articles at the March 5,

annual meetlng, to help promote the fair consz derat*on oF the

Anedugatlon fundlng issue. It Ys further *econmended tha* the

ooy

‘defendant not be prohibited from distributing the Arnual Repcrt

n the form lt now exlsts.

Any objec ions to this report and recommendation must ke

S
1,s "

filed w1th1n ten days of receipt of this notice. Failure to file

J@pjgctions within the specified time waives the right to appezl

See United States v. Valencia-

Wwilliam H. Barry, drs, : o
United states Yaglst*ata Judge
o

Eﬁé.district court’s order.

Covete, 792 F.2d 4, 6 (lst Cir. 1986).

' Marchil . 1994

cc: :Charlés G. Douglas, IXI, Esqg.
- Gordon Graham,. Esq.
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patricia BONNER-LYONS et al,
Plalntitfs, Appellants,
' V. i
SCHOOL COMDOTTEE OF the CITY OF
BOSTOXN et al., Defendants,
Appellees.
No. 78-1150.
United States Court of Appeals,
~ First Circult

Argued June 7, 1973.
Decided June 23, 1873

’

Action to enjeoin members of ecom-
mittee from using internal distribution
system of city schools for disseminating
notices opposing use of bussing 10
achieve school integratioen or, in alterna-
tive, to compel members 1o allow plain-
$iffs to use same system to distribute
communications publicizing probussing
rallies. The United States District
Court for the District of ,Massachuset?s,
Frank J. Murray. J., denjed requests for
,preliminary injunctive relief, and plain-
tiffs appealed. The Court of Appeals,
McEntee, Circuit Judge, held that de-
«fendant members would be enjoined un-
less” fair and reasonable timely oppor-
tunity for use of system were afforded
1o those with differing views.

—» Remanded.

" 1. Constitutionsl Law ¢=20(1), 211
Once a forum is open for expression
of views, regardless of how unusual the
forum, under the mandate of First
Amendment znd equal protection clause
neither government nor private censor
may pick and choose between those views
which may or may not be expressed.
1.5.C.A.Const. Amends. 1, 14
- 2. Injunction €178
Committee members, which utilized
city school distribution system to support
and promote Yiews of group opposing
Lce of bussing 10 achieve school desegre-
gation and denied use of system 1o
gooups in faver of bussing. would be en-
ja ned from such use of svstem unless
fair and reasonable timely opportunity
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for use of system were atforded to those
with differing views. ‘ -

[

Jonathan Shapiro, Boston, Mass., with
whom Max D. Stern, Boston, Mass., Jack
Greenberg, and Sylvia Drew. New York
City, were on memorandum, for plain-
tiffs-appellants. :

Aatthew T. Connolly, Boston, Mass,,
with whom DilMento & Sullivan, Bosten,
Mass., was on memorandum, for defend-

ants-appellees. X

Before COFFIN, Chief Judge, Me-
ENTEE and CAMPBELL, Circuit Judg-
es.

A{cENTEE, Circuit Judge.

Plaintiffs, members of The Ad Hoe
Parents’ Committee for Quality Educa-
tion, ajleging violations of their first
amendment and equal protection rights,
initiated this action under 42 US.C. §
1988 10 enjoin defendants, the members
of the School Committee of the City of

. Boston, from using the internal distribu-
tion svstem of the City's schools to dis-

seminate notices oppesing the use of
bussing to achieve school integration.
In the alternative, plaintiffs sought an
order compelling defendants to allow
them to use this same system to distrib-
ute communications publicizing pro-bus-
sing rallies. The trial court denjed re-

peated requests for prelitninary injunc--

tive relief and this appeal followed.
Since we conclude that by disseminating

the notices -in question the defendants .

utilized the scheol distribution system to
support and promote the views of one
group while denying the use of this sys-
tem to gZroups representing other points
of view. we reverse and grant the in-
junctive relief specified below. .

The following facts are not in dispute.
On March 29, 1973, defendants adopted
an of ficial resolution authorizing the dis-
tribution of notices %0 all Boston parents
urging them to support 2 march and ral-
Jy to be held at the Massachusetts Staie
House on April 3. The purpose of this
rally wag to expres. opposition to the re-
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